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October 11, 1994

Ms. Meredith Jones

Mr. Patrick Donovan
Cable Services Bureau
2033 M Street, N.W,.

9th Floor

Washington, D.C. 20554

Re: Ex Parte Submission in MM Docket No. 92-266

Dear Ms. Jones and Mr. Donovan:

On behalf of the City of St. Louis, Missouri, I am sending
you information regarding program offerings and cable prices
which we have discussed over the telephone. The City of St.
Louis understands that the Federal Communications Commission is
considering adopting some sort of rules that would provide
significant additional financial incentives to operators who add
channels to regulated service tiers. The City does not believe
there is any need for such additional incentives and believes
there is substantial evidence that no further incentive is
required.

Among other things, as shown in the attachments:

1. Operators are adding channels even without additional
incentive. Since the onset of regulation, operators have added
capacity and have added channels to their systems. In Larchmont,
New York, for example, TCI has substantially expanded channel
capacity and service offerings since September, 1992 (Attachment

No. of Copies rec'd’ O':H
List ABCDE T

R



MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

Ms. Meredith Jones
Mr. Patrick Donovan -2- October 11, 1994

1). Time Warner told the FCC!' that since 1994, it had added 19
channels of programming to its Akron area systems. It attested
"[clustomer preference in an increasingly competitive information
and entertainment industry requires Time Warner to offer
subscribers expanded programming choices ..." (Attachment 2).

2. The FCC’s benchmark rates already provide operators who
add new programming channels the opportunity to earn additional
revenues both through increased charges to existing subscribers
and by adding subscribers. There is no indication operators need
additional incentives to add programming. Indeed, the historical
evidence indicates existing benchmark incentives are more than
adequate; the proposed incentives that are being described in the
press seem plainly excessive (we are relying on press reports
because there has never been a formal opportunity to review or
comment on the incentive program now apparently being considered
by the FCC). For example, Attachment 3, a presentation made by
TCI in Salina, Kansas, shows actual per-channel costs dropping
from 1988-1991 and also shows that the prices have increased less
than inflation over the last two decades, even while channels
were being added. This is consistent with data submitted by TCI
for the cable industry as a whole and for its operations
nationwide in MM Docket No. 89-600.? Data submitted by Time
Warner was to the same effect.’

You should also recognize that the industry continues to
earn high returns. Additionally, subscribers from whom we hear

1 In re New Hampshire House of Representatives Committee on

Science, Technology and Energy Petition for Declaratory Ruling,
Reply Comments of Time Warner Entertainment, L.P. at 3-4.

2 See, e.g., Comments of Tele-Communications, Inc. in
Response to Notice of Inquiry in MM Docket No. 89-600 (March 1,
1990) at pp. 23-27 (asserting average cost per channel rose 2¢
between 1986-1988, even though industry added 20-25% more
programming services; when adjusted for inflation, "the price of
cable ... remained virtually unchanged") (Attachment 4).

3 Comments of Time Warner, Inc. in MM Docket No. 90-4

(February 14, 1991) at pp. 3-4 (suggesting that program
expenditures, on a per-channel, per-subscriber basis decreased
during deregulation at the same time operators were adding
channels). (Attachment 5).
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do not want to encourage addition of unwanted basic channels, as
is already occurring in some places as a result of the Cable

Bureau’s "home shopping" rules. If we can provide you with
further information, please let me know.

Pursuant to 47 C.F.R. § 1.1206, two copies of this letter
have been filed with the Secretary.

Very truly yours,

MILLER, CANFIELD, PADDOCK AND STONE

By
oseph Van Eaton

JVE:dmb

Enclosures
WAFRS1132896.1\104263-00001

WAFRS1\32896.11104263-00001
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BEFORE THE
Afeveral Communications Commission

WASHINGTON, D.C. 20554

In the Matter of:

New Hampshire House of Representatives
Committee on Science, Technology & Energy

Petition for Declaratory Ruling Concerning
Preemption of State Restrictions on Cable
Operators Use of Converter Boxes, Scrambling
Encrypuon. or Digital Technoiogy

L e’ N N N N s N N

N N

REPLY COMMENTS OF
TIME WARNER ENTERTAINMENT COMPANY, L.P.

Fleischman and Walsh
1400 Sixtesnth Street, N.W.
Sixth Floor
Washington, D.C. 20036
Date: July 8, 1994 (202) 939-7900



on subscribers.* As will be demonstrated herein, these claims by the Akron Area Cities are
entirely unsubstantiated and reflect the views of a politically active and outspoken minority.
‘What is happening in Akron provides an excellent example of why continued federal preemption
in this area is necessary.

Time Warner’s system upgrade has provided numerous benefits to subscribers,
highlighted by the deployment of over 300 miles of fiber optic cable,’ the addition of twelve
new channels of programming which are being made available to subscribers on an a la carre
hasis.’ the addition of four cremium channels’ and the addidon of three new pay-per-view
channeis. Commenced in January of 1994, the Akron area upgrade has resuited in the expansion

of programming that Time Warner has besn able to offer to its subscribers. Pror to the
upgrade, Time Warner’s system otfered 40 total channels of programming, inciuding 2 channels
of pay-per-view programming. As a result of the upgrade, Time Warner’s system provides a
total of 59 channels of programming, including 5 channels of pay-per-view programming.®
Reaction to the new a la carre programming which the Pioneer 9000 Terminal makes
possible has been overwhelmingly positive. Fully 86 percent or Time Wamer subscribers who
have the a la carre programming available to them have opted to order the expanded
programming either as individual channeis or as part of a package. This striking figure

illustrates that Time Warmner is providing customers with exactly the type of choice and control

‘Id. at p. 1.
See Exhibit 1 attached hereto at { 7.

SThese twelve channels inciude: WGN, ESPN2, Comedy, The Cartoon Channei, E!, Country

Music Television, The Learning Channel, Bravo, Court TV, C-SPAN I, VISN, and local
programming.

“These four inciude HBO 2, HBO 3, Showtime 3 and FLIX.

3See Exhibit 1 attached hereto at § 2.



they insist on as sophisticated consumers and that Congress envisioned. ~he high percentage
also establishes that the overwhelming majority of subscribers have directy benefitted from the
use of the Pioneer 9000 Terminal. This widespread public acceptance of Time Warner’s new
programming and Pioneer 9000 Terminal contrasts sharply with the Akron Area Cities’ claims
of "strong subscriber outcry” against scrambling and the "associated impiementation of unwanted
converters."? The fact that 86 percent of subscribers opt for Time Warner’s expanded service
indicates that there is strong subscriber demand for the new programming.

Customer preference in an increasingly competitive information and entertainment
industry requires that Time Wamer offer subscribers expanded programming choices individually
tailored to their specific needs. Of paramount interest to cable subscribers is the ability to
customize the precise mix of new channels, without the need to buy unwanted channels as may
happen with the purchase of channel packages. With the improvements resuiting from the

system upgrade and use of the new home terminal, Time Warner is able to offer subscribers a

myriad of individually tailored channel combinations at affordable prices consistent with the need

of Time Warner to combat the theft of cabie service. This_degree of choice simpiv is not

possible with other technologies such as traps. interdiction, or broadband descrambling. The

service Time Warner can now provide to customers through the Pioneer 9000 Terminal advances
the Congressional goals of permitting subscribers to choose "only those program services they
wish to see" and not have to pay "for programs they do not desire. "'

It is true that subscribers who choose to recsive only basic and cabie programming
service ters after the system upgrade must use the Pioneer 9000 Terminai in order to receive

the cable programming tier. However, this represeats only a handful of subscribers. When the

9

Informal Reguest for Commission Action, at p. 4.

195 Rep. No. 92, 102 Cong., st Sess. 77 (1991).
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History of Salina Cable TV Rate Increases

Compared to Consumer Price Index

( 1961-1991 )
Dollars

26

3 Basic Cable Rates at rate of inflation
2

20

17

14

11

Actual Basic Cable Rates
8

5
1/61 1/70 1/77 1/79 1/8411/841/85 1/86 1/87 1/8811/881/90 6/90 1/91
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Dollars Per Channel Cost in Salina

Per Channei costs according
to inflation rate

Actual Per Channel costs

0
1/61 1/70 1/77 1/79 1/84 1/85 1/86 1/87 1/88 1/89 1/90 6/90 1/91




Value of Cable Television

o In 1961, 5 channel basic cost $ 5.95 ($ 1.19 per channel)
® Since 1961, inflation has been about 350%.

® In 1991, 23 unduplicated channel basic cost $ 16.28

e In 1961 dollars, that's $ 3.84 (16 cents per channel)

e in 1991, per channel, basic cable television costs less
than 1/7th of what it did in 1961.

e Compared to 1961, you can watch almost five times as many
channels on basic.

e in 1991, on an overall basis, basic cable television costs
you 39% less than it did in 1961!



ATTACHMENT 4



In the Matter of

Competition, Rate Deregulation and the
Commission's Policies Relating to the
Provision of Cable Television Service

March 1,

ALE
RECEIVED
MAR - 1 1990

F
Before the 008l Communicas A
FEDERAL COMMUNICATIONS COMMISSION  Oc0ofing Seyomston
Washington, D.C. 20554

MM Docket No. 89-600

(N T e

XN
'Ye

COMMENTS OF TELE-COMMUNICATIONS, INC.

IN RESPONSE TO NOTICE OF INQUIRY

1990

John M. Draper

Vice President & General Counsel
Tele-Communications, Inc.
Regency Plaza One, Suite 600
4643 South Ulster Street

Denver, Colorado 80237

Robert L. Hoegle

Mary C. Albert

Olwine, Connelly, Chase,
O'Donnell & Weyher

1701 Pennsylvania Avenue

Suite 1000

Washington, D.C. 20006

Attorneys for Tele-Communications, Inc.




of HSDs have appeared in the last decade." Crandall Analy-
sis at 25. Cable operators remain acutely aware of the
potential for cancelled subscriptions by unhappy subscribers
and the resulting revenue loss and underutilized capital
equipment, especially when the alternatives include free
viewing. These are clear signs of a competitive environment
-~ not one dominated by any single participant.

In the Effective Competition Rulemaking, the
Commission has identified a number of specific issues to
be addressed in considering whether cable operators have
excessive local market power. Because TCI expects to
participate fully in that proceeding, it has not commented
upon the full range of issues here. Nevertheless, readily
available reported data do not suggest that cable operators

have undue local market power.

A, Cable Service "Prices" aAnd "Output."

Notwithstanding constant rhetoric to the contrary,
cable price data do not support claims that cable operators
have excessive market power. When cable prices, as measured
by the General Accounting Office ("GAO") survey, are
adjusted for both inflation and the number of channels
offered, the data show that the real price of cable service
has remained virtually unchanged since derequlation at about

38¢ per channel. See Crandall Analysis at 22-23. Thus,

- 23 -



after removal of the regulatory constraints on cable prices,
the competitive process resulted in no discernible increase
in the real cost of cable service to consumers.

Of course, the first GAO survey showed that the
average price of basic service, in nominal terms, increased
from December 1986 to October 1988. However, this increase
must be viewed in the context of prior non-market con-
straints. Before rate derequlation, cable operators were
required to obtain local government approval of proposed
increases in the price of basic services. Thus, if a fran-
chising community denied price increases regardless of
changing economic conditions, prices were kept artificially
low. For example, in one community TCI's prices for basic
service were frozen at $4.50 for 17 years. In another where
TCI initiated service with a $5 price for basic service, it
received only two price increases totalling $1.50 over a
l16-year period.

Aggregate cable price data confirm that such
arbitrary denials of price increases occurred routinely.
Between 1972 and 1986, inflation far outpaced increases in
regulated cable prices. While prices for basic service
increased by 89 percent from $5.85 to $11.09, the consumer
price index for all consumer items increased 162 percent
from 41.8 to 109.6. NCTA, "A Survey of Cable Service

Pricing Changes Since Deregulation," 4-5 (1989). Thus,

_24_



municipal requlation of cable prices prevented system
operators from recouping large capital expenditures for
system construction and limited the funds available for
upgrading and expanding existing systems and services.
Viewed in their proper context, the price increases
that followed the end of arbitrary municipal regulation were
a predictable movement to prices more closely approximating
market levels. The GAO's survey of cable television prices
and services showed that prices for the most popular basic
service increased by 26 percent, from $11.70 to $14.77 per
month, between December 1986 and October 1988. GAO, National

Survey of Cable Television Rates and Services, Report to the

Chairman, Subcommittee on Telecommunications and Finance,
Committee on Energy and Commerce, United States House of
Representatives, 4 (August 1989). At the same time, the
average subscriber's overall monthly bill, reflecting
charges for basic service, options and premium channels,
increased by only 14 percent. Id. at 6-7. Moreover, the
increase in the price of basic service was considerably
less in 1988, the second year of deregulation, than in
1987. Id. at 24. The average monthly cost for the most
pooular basic service increased by 15 percent between 13986
and 1987, but only by 9 percent between 1987 and 1988. Id.
The GAO survey results are consistent with industry

data reported by Paul Kagan Associates, Inc. According to

- 25 -



Kagan, the average cable subscriber'’'s monthly bill (basic,
pay, and auxiliary charges) increased by less than 14%

between 1986 and 1988. Kagan Associates, Inc., Marketing New

Media, 2 (May 31, 1989). The Kagan data also showed a lower
rate of increase during the second year of price deregqula-
tion, with the average subscriber's monthly bill increasing
by 7.9 percent in 1987 and 5.3 percent in 1988. Kagan

Associates, Inc., Marketing New Media, 1 (April 28, 1989).

Likewise, the increase in the price of basic service slowed
during 1988 to 8.9 percent from 19.7 percent in 1987. Kagan

Associates, Inc., The Pay TV Newsletter, 3 (May 26, 1989).

Thus, despite these increases in nominal prices,
cable service pricing still lags substantially behind
inflation even after deregulation. If basic service prices
had simply kept pace with inflation since 1972, the average
price would have risen from its 1972 level of $5.85 to
$16.54 in 1988, nearly 14 percent more than the $14.77 GAO
found that subscribers were actually paying. NCTA, "A
Survey of Cable Service Pricing Changes Since Deregulation,"
5 (1989). Moreover, after the initial adjustment in
pricing, basic price increases are leveling off. According
to the Bureau of Labor Statistics, the overall consumer
price index increased 3.7 percent in the first nine months
of 1989 while the price of cable services rose only 2.3

percent. Oversight of Cable TV: Hearings Before the Sub-

- 26 -



committee on Communications of the Senate Ccmm. on Commerce,

Science and Transportatiocn, 10lst Cong., lst Sess. 64 (1989)

(Statement of James P. Mooney) (hereinafter "Cable TV

Qversight Hearings").

The price of cable services and these "increases"
become meaningful only in light of what they are buying.
In contrast to 1984 when the average cable system had 24
or fewer channels, today the majority of cable customers
subscribe to systems having at least 30 channels. Televi-

sion & Cable Factbook, 726 (1984); Television & Cable

Factbook, Cable Services Volume at C-375 (1989). Thus,

during the course of the GAO survey period, the number of
channels available to subscribers increased by 20 to 25 per-
cent and more programming services (i.e., five or six new
channels of programming) became available. Consequently,
although the average subscriber's monthly cost rose by $3.07
between 1986 and 1988 according to the GAO survey, the
average cost per channel increased by only 2¢. GAO Survey
at 4, 26. When adjusted for inflation, the price of cabie

service remained virtually unchanged. Crandall Analysis at

22-23.

Moreover, additional data indicate that expendi-
tures on basic programming have increased substantially
during this period. Crandall Analysis at 23. Indeed,

subscribers have acknowledged the increasing quantity and

—2‘7.—



quality of cable programming services. In a survey con-
ducted by the Roper Organization for the National Associ-
ation of Broadcasters' Television Information Office in
1989, respondents were asked to compare cable television
with broadcast television. Cable scored higher than broad-
cast in sports, cultural, children's and educational
programming and overall quality:

1989 Roper Poll (percentages)

Regular Cable Both the Do Not
v v Same Know
Better entertainment 26 47 16 11
programming
Better national news 45 33 11 11
coverage
Better local news 72 11 7 10
coverage
More educational 28 47 11 14
programs
More sports 17 61 10 13
preogramming
More cultural 22 51 10 i6
programming
Better quality 32 37 16 14
programming overall
Better programs for 31 39 11 20
children
Greater program 24 52 12 12

variety overall

National Association of Broadcasters, America's Watching:

The TIO/Roper Report at 23 (April 1989).
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services declined and TCI eliminated additional television
set charges which typically ranged from $3 to $6 per month
over and above the price of basic service.

Consistent with industry trends, the increases in
TCI's nominal price for basic service since derequlation
have been accompanied by system expansion and substantial
new service offerings. From 1984 to 1989, TCI's capital
expenditures totalled approximately $1.2 billion. The
$390 million expended by TCI ia 1989 was primarily for
rebuilding and replacing existing cable plant to expand

capacity. Cable TV Oversight Hearings at 117 (Statement

of John Malone).
In contrast to the lower industry average, as of

1989 the average TCI system had 36 channels. This expansion

has contributed to a substantial increase in TCI expendi-
tures for programming. During the period 1985-1989, TCI's
expenditures for basic programming increased by over 248
percent with its 1989 programming expenditures increasing by
48 percent over the prior year. Expanded channel capacity
and increased programming expenditures have enabled TCI to
offer basic subscribers more programming choices. |

Thus, if both prices and services are considered,
the presently available data show a very competitive market
with cable viewers reaping the benefits of competition. In

economic terms, real prices have remained constant while
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